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Dear Ms. Pittman:

The Indiana Department of Rovitonmental Management has posted a second notice of
public comment period on amendments to rules concerning confined feeding operations
(CEOs), LSA Document #09-615, in the Indiana Register on August 11, 2010. ‘The
environmental organizations listed below offer the following comments pursuant to this
second notice.

These comments represent  opmons and  interests of the following organizations
(“Groups™):

¢ The Hoosier Bovironmental Council is a not-for-profit environmental organization
which aims to address Indiana’s environmental chalienges through education and
advocacy. The HEC is guided by science, inspired by the ties between natute and
bumanity, and led to success through partnerships.

e The Sierra Club is an international not-for-profit membership organization,
headquartered in San Francisco, California, with more than 1.3 million members and
supporters. Sierra Club’s mission includes practicing and promoting the responsible
use of carth’s ccosystems and resources, and protecting and restoring the quality of
the natural and human environment.

¢ Lhe Conservation Law Center is a not-for-profit public interest law firm located in
Bloomington, Indiana, and opesates the Conservation Law Clinic under an
agreenent with Indiana University Maurer School of Law. The Center represents
non-profit environmental organizations and governmental entities in conservation
matters.

¢ Citzens Action Coalition of Tndiama is a not-for-profit organization with about
40,000 members. The organization’s mission is to initiate, facilitate and coordinate
citizen action disected to improving the quality of life of all inhabitants of the Seate
of Indiana through principled advocacy of public policies to preserve democtacy,
conserve natural resources, protect the environment, and provide affordable access
to essential human services.

Members of these organizations, or members of the crganizations they represent, Jive, work,
and recreate near or on watess of the state that are or will be affected by CFOs and/ox
CAFOs thar contribute pollutants to these waters and that apply CFO and/or CAFO
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products to lands subject to runoff flows into these watess, These individuals will be directly
affected by Indiana’s amendments to rules concerning CFOs and CAFOs.

Comments
L. AFO Discharges, Accidental ot Intentional

Groups agree with the position taken in the Indiana Code (§ 13-11-2-40) and the
draft CFO rule that unpermitted AFQs that discharge pollutants from a point source to
waters of the State must subsequently seck approval under the CFO pule.

HDHM should bighlight this provision in it tesponse to the second-notice
comments.  In TDEM’s summary of specific comments from the fisst notice of comment
pesiod under the category “AFO Accidental Discharges,” commenters apparently tried to
address the issue of AFO discharge but, in view of 1DFENM’s responses, were unsuceessful in
their attempt. Under Ind. Code § 13-11-2-40(3) and the draft rule scction 327 1AC 19-2-5,
an AFO “that causes a violation of water pollution control laws” is defined as a CFQO, and
thus must obtain CFO program approval. Any unpesmitted ARQ that dischasges pollutants
from a point source to waters of the State would violate Clean Water Act Y 1311(a) and 327
IAC 5-2-2 (“Any discharge of pollutants into waters of the state as a point source dischasge,
except for exclusions made in 327 TAC 5.2-4, s prohibited valess in conformity with a valid
NPDES permit obtained prior to the discharge”).  Such a dischazge from an AFO is a
violation of law, irrespective of whether the discharge is accidental or intentional, and
irrespective of whether IDEM initiates an enforcement action, Al that is requited is a
finding by IDFEM that such a discharge has occusred and one or more AOs age responsible
for the discharge. Such a finding may be supported by data gathered by IDEM or by thicd

parties.  See 40 CIFR §§ 25.9 and 123.26 {requiring TOEM o have internal procedures for
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receiving and investigating evidence submitied by citizens about program and permit

violations).

II. Repotting Requirements, Public Notification, and Public Participation

1. The existing CFO rule requites that TDEM notify the public of submittal of an
application for program approval. See 327 TAC 16-7-13 (b) (“Upon receipt of an application
package, the depastment shall provide notice of receipt of the application to: (1) the
owner/operator; {2) the public through notice in a newspaper; and (3) local officials in
accogdance with IC 13-15-3-1.7). The draft CFO e does not require notice to the public
of application submittal. Provision of a public comment petiod is meaningless without such
notification.  Thas, draft rale section 327 TAC 19-8-7 is inadequate because it does not

tequire public notification of the submittal of 2 CFO application.

2. Groups commented during the fisst-notice period that “the operator should repost
and centify land applications of CFO and CAFO manure and this information should be
made available to the public,” and that all recosds, including NMPs, manure management
plans, reports of waste management practices, locations, nutsient balance, crop rotations, cte.
should be made available to the public. TDEM stated in response that the “land application
secords are kept in the operating record on-site for inspection by IDEM staff”  T'his
response 1s inadequate and does not address the issue of availability of this information to
the public. IDEM’s response confuses making information available to IDIIM with making

information available to the public so that the public may understand events, such as the
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land application of manure within their communities, in which they have a substantial
nterest,

The policy and objectives for public participation in Clean Water Act programs
should be applied to the CFO rule as well as the CAFO NPDIES rule. See 40 CER §§ 25.3
and 25.4. Under federal regulations, IDEM is to “encourage public involvement in
implementing environmental laws™ and to “use al} feasible means to create opportunities for
public pasticipation.”” 40 CFR § 25.3, Providing information to the public about manure
management and land applications of manure is a necessary prefequisite to meaningful,
active public involvement. "T'he public cannot meaningfully participate in the development
and modification of manute management plans and nutrient mapagement plans without
information on land applications by specific facilitics, Nor can the public meaningfully fulfill
their rights and obligations under the Clean Wates Act’s citizen suit provision or contribute
information about program and permit violtions {ree 40 CFR § 123.26{5)(3) and (4)) without
such information.  Although the above-cited requitements  for public participation
specifically apply to the NPDIS program, there is no justification for having a separate set

of public participation requirements for the CAFO NPDIES rule and the CIFFO e,

3. | The CFO rule should have a repotts and reporting section, similar to the rule for the
land application of biosolid, industrial waste product, and pollutant-hearing water at 327 JAC
6.1. Section 6.1-4-18(a) of that rule requises monthly reports to IDEM of “activities and
analyses related to the disposal of a biosolid or industrial waste product.” Section 6.1-7-12()
requires simitar reporting for the land application of pollutant-bearing water.  Even people

who apply pollutant-bearing water in quantities too small to be regulated by that section of
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the rule must submit wiitten notification to IDEM at least 30 days hefore initial land
application and annually at the stast of the year thereafter (327 JAC 6,1-7.5-1). Moreover,
these records and notifications are available to the public,

Similarly, the public should be able o be infosmed about the land application of
manute. While moathly reporting by CFO opesators might be considered onetous, it would
not be too burdensome to require reports twice each year. The first repost, submitted by
January 31, should describe the locations, with maps, of cach site where manure will be
applied during the coming year. 1f the opesator adds a new site during the year, he or she
must report that location to IDEM before manuse is applied. By December 31, the operator
should report where, when, and how much manure was applied on cach of these sites.

Having access to this information would allow members of the public who take
wates samiples, such as patticipants in the Hoosier Riverwatch program, to determine
whether there are any significant changes in F. e or nutrient levels associated with manuge
applications, especially in relation to precipitation.  Watesshed groups and othes people
interested in improving water quality would need this information to properly assess

pollutant loadings and develop a watershed management plan.

4. With regard to draft 327 JAC 19-8-7 (Notice to Adjacent Landowners), public notice
should be published and appgopriate signage should be displayed on the land prior to
construction. Notice should also be sent to all adjacent landowners and occupants. Public
comments should be allowed from anyone in the community, Because diseases such as
influenza have the potential to travel up to 15-20 kn, all landowners and residents within

that radius should be allowed 1o patticipate.
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III. Manure Management and Storage, Manute Application, Manure Management
Plans

1 ‘The contents of the manure management plan required in draft CFO mle section
327 TAC 19-7-5 mainly addresses testing of soil and manure. The draft sule section omits
several requirements, howeves, included in the federal regulations on nutrient management
plans (NMPs) under the NPDES program. See 40 CIR § 122,42, The following impostant
federal sequitements for NMPs should be included in the manure management plan

requirements under the CIFO rule.

©  best management practices necessaty 1o meet the requiterents of the rule;

* identification of appropriate site specific conservation practices to be implemented,
including as appropriate buffers or cquivalent practices, to control runoff of
pollutants to waters of the State;

®  protocols to land apply manure, litter or process wastewater in accordance with site
specific management practices that ensure appropuate agricultusal wtilization of the
nutrients in the manure, litter or process wastewater;

° identification of specific records that will be maintained to document the
implementation and management of the minimmum clements of the plan;

e cstimated amount of total manute, litter and process wastewater genesated by the
CIFQ in the previous 12 moaths (tons/ gallons);

¢ total number of acres uader control of the CFO that were used for land application
of manure, litter and process wastewater in the previous 12 months;

e amount of total manure, litter and process wastewater transferred to another person
by the CHO in the previous 12 months (tons/gallons);

® actual crop(s) planted and actual yield(s) for each field, the actual nitrogen and
phosphors content of the manuze, litter, and process wastewater, and the amount
of manure, litter, and process wastewater applied to each field during the previous 12
months;

¢ summary of all manure, litter and process wastewater discharges from the production
area that have occurred in the previous 12 months, including date, time, and
approximate volume.

2. With regard to draft Rule 13 (Manure Handling and Storage; Site, Design, and

Coustruction Requitements), Rule 13 addresses design requitements only for gew manuge
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storage structures. However, if new standards are required to meet the regulations set forth
by the Clean Water Act, all manure storage facilities should be required 1o adhere to the
specified leakage rates and design standards.  Existing manure storage facilities should
submit to testing to determine whether they are in compliance with the new design
standards.  If the facilities ate not in compliance, they should submit a plan to upgeade
and/or relocate existing manuge stotage structures with manure marragement plan.  The
timeline for implemeniation of new requirements should not exceed the existing permit.
Inspection of new or upgraded facilities should be required for permit renewal.  Engineers
that vesify construction designs and implementation should be required to be licensed in

Indiana.

3. With gegard to draft 327 IAC 19-4-3 (Manure Application Rates), this section of the
manure application rule states that it applies only to the owner/operator of a new confined
feeding operation.  But do existing owners have soil tests and manure tests on file with
IDEM? This section of the rule should be revised o say as follows: “The owner/ operator
of a confined feeding operation shall have a soil test and a manure test conducted in
accordance with the manure management plan submitted t0 meet the requirement m 327
IAC 16-7-2(b}(6).” Furthermore, thete is no mention of pathogenic contamination. 'Pesting
of manure must include more than nuttent content; due to  documented crop
contamination, testing for pathogens must be required before manuge can be distributed as 4
fertilizer material in order to protect food, farmers, and nearby rural residents. The list of

information required for the operating record should include the following: “(9) Content of
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pathogens, including F. wh, Listeria, Satwonella; and a treatment plan in the event that

pathogens are found in manure,”

4. With regard to draft 327 IAC 19-12-2 (Setbacks) and deaft 327 TAC 19-14-6 {Manuze
Application Setbacks), the. sctbacks specified in the diaft tule are not sufficient to protect
public health and the waters of the state. There are many variables that must be addeessed in
proper manure management plans and nutrient management plans in order to mitigate wates
pollution and nutrient overdoading.  Untreated manute can contaminate groundwater,
surface water and drinking water wells through multiple pathways: (1} poorly constructed
ax.ld managed lagoons; (2) major precipitation events, flooding o1 overflow; 3) improper
staging, storage and land application practices; and (4) atmospheric deposition. The extent
to which contamination pathways impact water quality is also based on many variables;
however, the most important and casily controlled factor is the proximity of the waste
dis]éosai systeor and’ land application to groundwater, susface water or wells, There s
precedent for strong setbacks within the State of Indiama. We would recommend the
following minimum setbacks for \vas.tc management systems: (1) 327 JAC 19-12-2(b)(1)
should be revised to require 2 minimum setback of one thousand five hundred (1,500 feet
from a public water supply well or public wates supply surface intake structure; and (2) 327

IAC 19-12-2: (b)(2) should be revised to require o minimum setback of five hundred (500)

feet from Surface waters of the state, drainage inlets, including water and sediment control

basins, sinkholes, as measured from the susficial opening or the lowest point of the feature,

and off-site watet wells. Furthermore, 327 IAC 19-12-2 should be revised to fequite a
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minimum setback of five hundred (500)
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feet from the features described in 327 IAC 19-12.2

()(2) for manute storage facilities that contain solids.

Thank you for considering our comments,

Sincesely,

" K_,:«-
Aol Ay
Angelatamm, Water Policy Directoe

Falon French, Outeeach Associate & Policy Researcher

Hooster Envitonmenta) Council

3951 North Meridian, Suite 100
Indianapolis, IN 46208
(317)685-8800, ext. 116

ahamm @hecwel;.orgr
ffren cl1((12]1ccwe]:.oxg

Jeffrey B. Hyman, Ph.D., J.ID.
Staff A teorney

Consesvation Law Center
116 8, Indiana Ave. Suite 4
Bloomington, IN 47408
(812) 856-5737

ibhvman@indiana.edu

Bowden Quinn

Conservation Program Coordinator

Sierra Club Hoosier Chapter
1915 W, 18" 8¢, Suite D
Indianapolis, IN 46202
(317) 822-3750

bowden.guinn@sierraclab.ore

Julia Vaughn

Citizens Action Coalition of Indiana
603 E. Washington Steeet, Suite 502

Indianapolis, IN 46204
(317) 205-3535
Jraughngyure07@yahoo.com
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